
GUIDE TO LASTING POWERS OF ATTORNEY

Difference between Powers of Attorney

A Power of Attorney is a legal  document  that  you (the ‘Donor’)  make that 
allows you to choose someone (the ‘Attorney’) you trust to make decisions 
about things such as your finances and property on your behalf.   A general 
Power of Attorney ceases to be effective if you become mentally incapable.  A 
Lasting Power of Attorney (LPA) does not cease to be effective if you lose 
capacity  and  enables  your  attorney(s)  to  continue  managing  your  affairs. 
Both types of Power of Attorney must be made when you are fully mentally 
capable.

A General Power of Attorney is relatively simple to complete and use but will 
cease if you lose capacity.  An LPA is more complicated and time consuming 
but will continue if you lose capacity.

An  LPA can  only  be  used  when  it  is  registered  with  the  Office  of  Public 
Guardian and a fee of £110.00 per document paid (even if you wish to use the 
LPA when you have capacity).  If you are in receipt of certain types of benefit 
you may not have to pay the fee.  Please let us know which benefits you are 
in receipt of (if any).  

Are there different types of LPA?

Yes, there are two different types: 

A Property and Affairs LPA, allows your Attorney to make decisions on your 
behalf about your property and affairs, including paying your bills, collecting 
your income and benefits or selling your house subject to any restrictions or 
conditions.  It  does  not  allow  your  Attorney  to  make  decisions  about  your 
personal welfare.

You can appoint a Property and Affairs Attorney to manage your finances and 
property while you still have capacity as well as when you lack capacity. For 
example, it may be easier for you to give someone the power to carry out  
tasks such as paying your bills or collecting your benefits or other income. 

A Personal  Welfare  LPA allows  your  Attorney  to  make  decisions  on  your 
behalf  about  your  personal  welfare,  including  whether  to  give  or  refuse 
consent to medical treatment on your behalf and deciding where you live.

These decisions can only be taken on your behalf when you lack the capacity 
to make them yourself, for example if you are ill, unconscious or because of 
the onset of a condition such as dementia. It does not allow your Attorney to 
make decisions about your property and affairs.  This means if you want your 
Attorney to look after your affairs and make personal decisions you will need 
two separate LPAs.
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What will a Property and Affairs LPA let the person I have chosen do on 
my behalf?

A Property and Affairs Attorney, using a registered LPA, will be able to make 
exactly the same kind of decisions you can make now about your money and 
property. The person will only be able to make decisions within the scope of  
the powers you have given them and these decisions might include but not be 
limited to:

� buying or selling any property (land, buildings or other assets) you own;
� opening,  closing  or  operating  any  bank,  building  society  or  other 

account containing the your funds;
� claiming, receiving and using all benefits, pensions, and allowances, on 

your behalf.

What will a Personal Welfare LPA let the person I have chosen do on my 
behalf?

This will depend upon the power that you have chosen to give your Attorney. 
The Attorney can only make decisions that are in your best interests but they 
could include significant decisions such as:

� agreeing to or refusing consent to certain types of healthcare;  
� whether  you  remain  in  your  home or  not  and  whether  you  require 

assistance from Social Services; 
� whether you should move into a residential or nursing home and if so 

assistance in choosing the right home for you;
� deciding on what level of care you may require;
� arranging for you to undertake work or education;
� taking you on a holiday or authorising someone else to.  

Your Attorney may also make personal welfare decisions about more day-to-
day issues such as your diet, daily routine etc.  

If  you  want  your  Attorney  to  have  power  to  make  decisions  about  life 
sustaining  treatment  then  you  must  expressly  give  those  powers  to  the 
Attorney in the form.  

Who can make an LPA?

Anyone  aged  18  or  over,  with  the  capacity  to  do  so,  can  make  an  LPA 
appointing  one  or  more  Attorneys  to  make  decisions  on their  behalf.  You 
cannot make an LPA jointly with another person; each person must make his 
or her own LPA. 
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Can someone make an LPA on my behalf?

No, only you can sign the LPA and of course we can prepare it and discuss it  
with you and advise you.  

What are the safeguards?

An LPA is a very powerful legal document and it is important to remember that  
the person you appoint as your Attorney, unless you have included restrictions 
in your LPA, will have the same control you have over your money, savings, 
any investments and property.  Potentially therefore there is a risk that your 
attorney could misuse the power.  

When choosing an Attorney, it is important that you are confident that they 
know what you want and that you are comfortable that they will be making 
decisions on your behalf.  It is crucial that you chose someone you know well 
and someone that you trust to make decisions in your best interests and of 
course the Attorney must be happy to take on the role.  Very often we are 
appointed Attorneys for clients.   Your Attorney(s) will  need to be aware of 
complex legal rules governing their actions.  However, there are safeguards to 
protect you. 

Safeguards built in to an LPA include:

� the  requirement  that  the  LPA must  be  registered with  the  Office  of 
Public Guardian before use;

� the requirement to identify someone to provide a Part B Certificate (the 
certificate  provider)  confirming,  amongst  other  things,  that  you 
understand the purpose of an LPA and the scope of powers you are 
giving to your Attorney(s);

� that certain persons chosen by you called ‘named persons’ are notified 
before registration of the LPA;

� the requirement for the signatures of the Donor and Attorney(s) to be 
witnessed; 

� the right of specific people (you, the Attorney(s) and named persons) to 
object to registration of an LPA; and

� your  Attorney(s)  must  have  regard  to  the  Code  of  Practice,  which 
provides guidance on the Mental Capacity Act 2005. The Code makes 
it clear that Attorneys must always act in your best interests.

Optional safeguards:

� including restrictions or conditions in the LPA, which your Attorney(s) 
must  follow  –  for  example,  you  may  include  a  condition  that  your 
Attorney(s)  must  keep  accounts  and  that  they  are  to  submit  these 
accounts  to  someone  of  your  choice  such  as  a  family  member  or 
professional; and

� giving  guidance  in  your  LPA which  your  Attorney  should  take  into 
account when making decisions on your behalf.
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Can I appoint more than one Attorney?

You can appoint as many Attorneys as you wish.  Indeed, the appointment of 
a sole Attorney may provide a greater opportunity for abuse and exploitation 
than appointing more than one Attorney and therefore there are advantages in 
having more than just one Attorney.  It may be appropriate to appoint a family 
member  together  with  someone  independent  of  the  family  as  a  second 
Attorney e.g. your Solicitor.  If you decide to grant both a Property and Affairs 
LPA and a Personal Welfare LPA then you should consider whether you wish 
to appoint different Attorneys for each LPA.  However it is our experience that 
if you appoint a large number of Attorneys it is very difficult for them to make 
decisions and can lead to delay and indeed disputes.  If you appoint more 
than one Attorney you must decide whether they can act:

� jointly or;
� jointly and severally or; 
� jointly for some decisions and jointly and severally for other decisions.  

Attorneys appointed jointly must always act together and they must therefore 
agree on anything that has to be done on your behalf.  If one Attorney does 
not agree with a proposed course of action then that action cannot be taken.   

Attorneys appointed jointly and severally can act on their own if necessary but 
can  also  act  together  if  they  wish.   This  type  of  appointment  has  the 
advantage that the Power of Attorney can still  be used if  for  example one 
Attorney is unable to act for any reason such as illness, being abroad or loss 
of  mental  capacity  or  if  the  Attorney  disclaims  or  becomes  bankrupt. 
Furthermore the LPA will continue should one of the Attorneys die which will 
not be the case if you have required them to act jointly.  It is however possible 
to appoint a replacement Attorney to act in the place of an Attorney who is no 
longer able or willing to act.  For example, it is often the case that clients wish 
to appoint their spouse to be their Attorney but then provide that their children 
will  be  replacement  Attorneys  if  their  spouse  should  die  or  no  longer  be 
capable of acting.  

What is a certificate provider?

A certificate provider is the person that you chose to complete Part B of the 
Lasting Power of Attorney forms confirming that you understand the document 
and that you have not been put under any pressure to make the document.  A 
certificate provider can either be someone that has known you personally for 
at least two years or someone who has professional skills and expertise to 
confirm that you understand the form and are signing it of your own free will.  
There are however certain people who cannot be a certificate provider such 
as members of your family, one of the Attorneys that you have appointed, a 
business partner or employee of yours or someone involved in the ownership 
of a care home in which you may reside.    
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Can I still make decisions if the LPA is registered?

Yes.  Under the Mental Capacity Act you are assumed to have capacity unless 
it is shown that in fact you lack capacity.  You are therefore able to carry on 
looking after your own affairs for as long as you wish to do so.  Your Attorney 
is obliged to assist you in making as many decisions as you possibly can if 
you ask the Attorney to look after your affairs in the future.  If in the future you 
lack capacity to make a decision then the Attorney will be able to act for you in 
your best interests.  

Can I revoke (i.e. cancel) the LPA?

Yes, if you are unhappy with your Attorneys actions and you still have capacity 
to do so.  If you do revoke the LPA then the Office of Public Guardian will  
need to be notified.  

You will see from the above that creating an LPA will take some time and our 
fees plus the certificate providers fees and the Court fee for each document 
will have to be paid.  The purpose of the LPA is to protect you at a time when 
you cannot look after yourself,  and should you become incapable at some 
time in the future without having made a valid LPA, the only alternative will be 
an application to the Court of Protection for someone (a deputy) to look after 
your affairs.  Court of Protection applications take time and are complicated 
and expensive.

We hope this short guide has assisted you in thinking about Lasting Powers of 
Attorney and will be pleased to meet with you to discuss their suitability and 
use.
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